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Proposals for consultation 
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EXECUTIVE SUMMARY 



Paying For Our Past has been issued as part of a review set up 
by the Government in March 1993. The review covers the 
arrangements for controlling contaminated land in England and 
Wales and meeting the costs of remedying the damage to the 
environment . 



The paper is intended to gather the informed and structured views 
of interested parties on the key issues thrown up by the review 
process. Those views will then be taken into account by the 
Review Committee in preparing its recommendations to Ministers. 

Sections I and II of the paper set the scene in terms of policy 
towards contamination and the current legal and regulatory 
framework. 



Section III discusses the criticisms or problems identified by 
contributors to the review or by the Review Committee about how 
to apportion the burden of putting contamination right while 
striking balances between the interests of polluters, owners, the 
public sector, or the community at large. 

Section IV sets out the key issues for resolution. Each part 
reviews the main considerations bearing on an issue, discusses 
aspects which might be changed, and presents preliminary 
conclusions about whether or not to make changes or to clarify 
the current arrangements. The issues are: 

Issue A - What should the objectives be within the policy? 



Issue B - How should the statutory framework meet the objectives? 

Issue C - What relationship should the statutory framework have 
with the Common Law? 



Issue D - Should there be any extension of strict liability? 



Issue E - Who should pay for putting right environmental damage? 
Issue F - How should markets be provided with information? and 



Issue G - What other roles should public sector bodies have? 

Finally, sections V and VI bring together the questions about the 
issues to which respondents are invited to reply and say whexe 
responses should be sent. 
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SECTION I 



BACKGROUND 



The problem of contaminated land and liabilities 

1.1 Contaminated land is an unwanted legacy of Britain’s long 
industrial history. It poses difficult problems: how best to 
tackle the resulting damage to the environment without 
endangering the economic growth which will fund the work; how to 
ensure that the work is done on an orderly basis without 
blighting large areas of land capable of worthwhile use; and how 
to allocate the costs of the work when the damage was done long 
ago or the polluter has gone away or lacks the assets to clean 
up behind him. 

1.2 The supply of land is essentially finite. A crowded island 
like Great Britain cannot afford to waste its land. If the 
problems associated with contamination are substantially 
unresolved, then market confidence and investment in "brownfield" 
sites affected by it could fall. Ministers are concerned that 
such sites should be recycled into new uses and the pressures 
thereby reduced for greenfield sites to be converted to urban, 
industrial or commercial uses. 

1.3 In order to find ways of resolving the problems, the 
Secretaries of State for the Environment and for Wales set up a 
Review of the arrangements for controlling contaminated land in 
England and Wales and of the related liabilities ("the Review"). 
Paying for our Past has been issued as part of the Review, and 
is intended to carry forward the debate about the problems and 
possible responses to them. 



The Review . 

1.4 The Secretaries of State announced the Review in March 1993 
after considering the responses to a joint Department of the 
Environment ( "DoE" ) and Welsh Office ("WO") consultation paper 
on proposals for local authorities to keep registers of land 
subject to potentially contaminative uses. Their decisions to 
set up the Review and to withdraw the register proposals were 
announced in a Written Answer to a Parliamentary Question - copy 
at Annex A. 

1.5 The Secretary of State for Scotland announced at the same 
time a parallel but separate review to be carried out in Scotland 
by the Scottish Office Environment Department ( "SOED" ) reflecting 
the different legal and institutional framework there. 

1.6 The responses to the DoE/WO register proposals showed that 
there were uncertainties which were affecting markets in 
contaminated or potentially contaminated land which were damaging 
the prospects for achieving Ministers’ objectives of dealing with 
contaminated land which posed actual threats to health and the 
environment and of keeping or bringing such land into beneficial 
use. The uncertainties included: 
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which public authority might be responsible for regulating 
a problem or site, and what its powers and duties were? 

how great the latent costs of contamination might be, under 
statute or private law; 

who might have to meet all or part of those costs, and 
under what circumstances; 

what happens when the problems (or the costs of dealing 
with them) have to be faced years or decades after the 
contamination took place; and 

whether there would be changes to the UK arrangements in 
response to international developments in the field of 
liability for damage to the environment. 

1.7 There was particular uncertainty about the potential 
infiuence of three international developments relating to 
liability for environmental damage. The first was the experience 
of lenders, insurers and other businesses of meeting liabilities 
under the US " Comprehensive Environmental Response , Compensation 
and Liability Act 1980 " ("US Super f und" ) . Secondly, the Council 
of Europe was completing its "Convention on Civil Liability for 
Damage resulting from activities dangerous to the environment " 
(known after it opened for signature in June 1993 as "the Lugano 
Convention" ) . Thirdly, the Commission of the European 
Communities was drafting its " Green Paper On Remedying 
h n vironm ental Damage (issued in May 1993; "the EC Green Paper"). 



The developing context for the Review 

1.8 In February 1993, Ministers received the report of the 
Financial Sector Working Group of the Advisory Committee on 
Business and the Environment ("the ACBE report"), which included 
the views of the financial sector, industrialists and others on 
the implications of the international developments relatincr to 
liability for environmental damage. 

1.9 In June, Ministers announced that the UK would not sign the 
. Lugano — Convention . In October, the Government sent to the EC 

Commission its formal, written response to the EC Green Paper 

("the. UK Response") , arguing that, in accordance with the 
principle of subsidiarity, it saw no case for general Community 
legislation on civil liability for environmental damage. The 
House of Lords Select Committee on the European Communities has 
also considered the Green Paper and issued a report in December 
1993 ("the House of Lords Report") recommending that it would be 
prudent for the Community to adopt a "framework" directive 
requiring a programme of remediation of past pollution. 

1.10 The Green Paper is the subject of continuing debate to which 
the UK is contributing. In the meantime, this paper reflects the 
views set out in the UK Response. 
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Purpose of Paying For Our Past 

1.11 Ministers directed officials from the DoE, WO and other 
Government departments ("the Review Committee") to address the 
uncertainties identified in the consultations on the register 
proposals and to make recommendations for resolving them. 

1.12 The March announcement made it clear that the Review would 
be open to contributions from interested parties. The Review 
Committee has accordingly carried out the Review in an open way, 
welcoming written contributions, meeting interested individuals 
and organisations, and explaining the issues and considerations. 

1.13 The Committee is grateful for the many such representations 
it received. It has considered those alongside other relevant 
material, notably from the consultations over the proposed 
registers, the ACBE Report, the EC Green Paper, the UK Response 
to it and responses by other UK and European bodies, and the 
related debates. 

1.14 Ministers agreed that the Review Committee should 
nonetheless formally seek the structured views of interested 
parties on the key issues before drawing up its recommendations. 
To that end, DoE/WO have prepared this consultation paper - 
Paying for our Past. It incorporates in section IV preliminary 
conclusions on the key issues. It also poses in section V a 
related set of questions intended to help respondents to present 
their views. 
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SECTION II 



THE CURRENT POSITION 



(1) Overall policy aims 

2.1 Land is, with air and water, one of the three environmental 
media. UK policy towards land contamination fits within an 
overall environmental policy, summed up in paragraph 1.24 of 
"This Common Inheritance : Britain’s Environmental Strategy " ("the 
1990 White Paper"). That stated: 

"Action on the environment has to be proportionate to the 
costs involved and to the ability of those affected to pay 
them. So it is particularly important for Governments to 
adopt the most cost-effective instruments for controlling 
pollution and tackling environmental problems. And we need 
to ensure that we have a sensible order of priorities, 
acting first to tackle problems that could cause most 
damage to human life or health and could do most damage to 
the environment now or in the future." 

2.2 The aim therefore is to control actions which may cause 
damage so as to prevent or to minimise the risk of harm to human 
health and the environment and, where damage has already 
occurred, to encourage remediation where practicable and to 
discourage any further damage. This is consistent with the 
principle of sustainable development, defined in the Brundtland 
Report as: 

"Development that meets the needs of the present without 
compromising the ability of future generations to meet 
their own needs." 

2.3 The Government considers that, to achieve those goals, 
regulation has always been required and is still required. But 
regulation has its shortcomings, which can include monitoring 
costs, the time taken to respond to scientific and technical 
advance, pitching controls at the right level, and insufficient 
flexibility. The Government is looking for ways to control 
pollution which avoid some of those problems by working better 
with the grain of the market: 

"These new approaches have been described loosely as the 
market-based approach to the environment, since they 
involve integrating economic and environmental concerns and 
applying market economics more broadly." (1990 White Paper, 
paragraph 1.29). 

2.4 The Government's policy towards tackling the UK's burden of 
land contamination is that the works, if any, required to be 
undertaken for any contaminated site should deal with any 

unacce p tab l e r isks to health or the environment , taking into 

account its actuaJL __or_ . intended use . That "suitable for use 
approach" does not preclude an owner, occupier or developer from 
undertaking earlier or more thorough action if he wishes to do 
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so. Nor does it: preclude a regulatory body from requiring very 
thorough remedial works where the circumstances justify it * 

2.5 In line with that policy and with Ministers' concerns about 
recycling "brownfield" land (see paragraph 1.2 above), the aims 
of the "suitable for use" approach are: 

to deal with actual or perceived threats to health, safety 
or the environment; 

where practicable, to keep or to bring back such land into 
beneficial use; and so 

to minimise avoidable pressures on greenfield sites. 

2.6 The resources for remedying the contamination will all 
however, have to be drawn - sooner or later, and one way or 
another - from the wealth created by the UK economy. As such, 
remedial work will have to compete with many other such calls 1 
If disproportionate or unnecessarily early steps to treat land 
have to be taken, this may positively jeopardise wealth creation, 
by imposing excessive burdens on industry and commerce. It is 
necessary, therefore, to guard against over- specifying the degree 
of restoration, by considering the costs and benefits of 
particular schemes, and by balancing the need for economic growth 
and environmental protection. 



The scope for change 

T * le Re ^iew, including the consultative process, is therefore 
concerned with finding ways to improve the current approach to 
dealing with land contamination, taking into account the costs 
and other burdens it imposes on different people or 
organisations. Recommendations for change, if any, are likely 
to relate to the balance of objectives within the policy or to 
the legal and administrative frameworks for executing it. 



(2) The nature and scale of the problem 

1 ! 8 ,i SU f Vey . ? f Con tamxnated Land in Wales undertaken on 
behalf of WO identified 746 potentially contaminated sites with 
an estimated area of 4,080 hectares. 

T here has been no equivalent survey in England. Estimates 
of the amount of contaminated land in England needing 
investigation or treatment on the basis that it might present an 
actual risk of harm to health or the environment vary widelv 
depending on each author's particular assumptions. 

?nn°nnn S Of. g ^fla might, for example, be as many as the 

±uu, uuu sites mentioned in the Friends of the Earth ( "FoE" ) 1993 

VJ t 1 i yer Beware: R guide to finding out about contaminated 
lana * — area might be as much as the 200,000 hectares 

suggested m the Confederation of British Industry ( "CBI " ) paper 
irrn Foundations: CBI proposals for environmental liability and 
contaminated land " ("the CBI Report"). But higher or lower 
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estimates can result from different assumptions about the 
contaminative potential of each use, the risks that contamination 
might pose for health or the environment, or the extent of 
contamination of each site. 

2.11 The costs of investigation and, where appropriate, remedial 
work depend on the nature of the pollutants, the nature and 
environmental setting of each site, and the intended standard of 
treatment. On one set of assumptions, the CBI considers that the 
costs could be up to around £20 billion. 

2.12 Costs would be substantially greater if, rather than adopt 
our "suitable for use" approach, land had to be restored to close 
to its pristine state or if the UK adopted the multi- 
functionality approach (of improvement to a standard suitable for 
any possible use) as applied in, for example, the US or the 
Netherlands . 



Resources 

2.13 The contamination on most sites can be safely left until 
an opportunity such as redevelopment arises to tackle it 
economically. In the light of experience, DoE consider that the 
overall expenditure on investigation or remedial work can be 
spread over many years, even decades. Of the 746 sites 
identified in Wales, for example, less than 6% were regarded as 
representing a potentially significant hazard. 

2.14 The private sector is thought to undertake about half of the 
current expenditure on dealing with contamination, estimated at 
over £500 million/year. There is no evidence that expenditure 
at broadly that level would not, if well targeted, be of the 
right order to address the problem. Moves which increased that 
expenditure or brought forward a large proportion of the burden 
of liabilities discussed above would have significant effects on 
private sector firms' finances. That could damage their ability 
to finance their activities, including remedial work. 

2.15 Public authorities incur expenditure on regulating 
activities which might cause land contamination, on regulating 
remedial work, or on undertaking remedial work themselves. They 
may also provide funds - for example. Derelict Land Grant ( "DLG" ) 
- to carry out works including remediation. It is not meaningful 
to separate out from authorities' general work on controlling and 
preventing pollution a sum for preventing land contamination . 
It is part and parcel of all their regulatory work and of 
preventing or minimising emissions to all three media. 

2.16 It is, however, possible to isolate certain sums spent 
wholly or substantially on remedying contamination once it has 
occurred. Local authorities in England made use of almost £10 
million in 1992/93 by way of Supplementary Credit Approvals 
("SCAs") for investigations or for remedial work. A proportion 
of the £116 million total provided in 1992/93 for DLG was for 
remedying contamination on derelict sites. A further smaller sum 
was spent in England through City Grant. 




Printed image digitised by the University of Southampton Library Digitisation Unit 



2.17 In Wales, the Welsh Development Agency ( "WDA" ) is tackling 
many of the worst contaminated sites through its land reclamation 
programme. WDA spent £31 million on reclamation in 1992/93 to 
reclaim more than 400 hectares of land, of which 73 hectares 
comprised hazardous and contaminated land. 

2.18 Figures are not readily available on the amounts local 
authorities spend from their own resources in their wider roles 
- on investigating or controlling statutory nuisance cases 
involving contamination; on contributions to SCA cases or on 
similar cases without SCA support; as partners in development and 
regeneration projects; or in their ordinary course of business 
as landowners and landlords. 

2.19 Allowing for those "own resources”, it is probable that 

expenditure on remedying contamination in 1992/93 exceeded 
£250 million. 



(3) The framework for action 

2.z0 The general framework for dealing with contamination or its 
consequences comprises : 

' t ^ ie .statu tory arrangements ; and 
the Common Law . 



£ he — statuto ry arrangements 

2 *fw The . main powers and duties ( "functions" ) of public 
authorities ("the regulators”) with respect to contaminated land 
5? found in statute law. Much of the legislation has been 
recently reviewed, amended or re-enacted, particularly in the 
Environmental Protection Act 1990 ("the 1990 Act") and the Water 
Resources Act 1991 ("the 1991 Act"). 

2.22 There are powers to take preventive measures, including 
powers to control processes, backed up by criminal law sanctions 
against breaches of controls. 

0 le ^ islation als °, in certain circumstances, imposes 
obligations on persons or organisations to put right 
environmental damage or to pay the regulators' costs of doing so. 

1 - gives the regulators certain enforcement powers. Such 
requirements to restore, or to pay for the restoration of 
environmental damage are called "regulatory obligations" in this 
paper m order to distinguish them from liabilities or 
requirements to make compensation payments arising under private. 



2.24 The main regulators, their responsibilities which relate to 
^ . contamination, and their particular powers to enforce 
regulatory obligations are as follows. 



t&ipugh and , , „ __ district co uncils are responsible for 

statutory nuisances” which can include land contamination; 
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they have powers in sections 79 to 81 of the 1990 Act; they 
are also waste collection authorities ("WCAs"), responsible 
for illegally dumped "controlled wastes", and have powers 
under section 59 of that Act. 

The National Rivers Authority ( "NRA" ) has responsibilities 
for "controlled waters" and has powers under section 161 of 
the 1991 Act. 

Waste Regulation Authorities ("WRAs", mainly county 
councils) are responsible for "controlled wastes" and have 
powers under section 59 of the 1990 Act; they would also 
have powers under section 61 of that Act if it were in 
force, and 

Her Majesty’s Inspectorate of Pollution ( "HMIP" ) is 
responsible for integrated pollution control ("IPC") of 
certain prescribed industrial processes, requiring the 
application of the Best Available Techniques Not Entailing 
Excessive Cost ("BATNEEC"), and has powers under section 27 
of the 1990 Act. 

2.25 This list is not exhaustive; it concentrates on the key 
regulators and on their responsibilities and powers in relation 
to remedying damage which have been the main subjects of comment 
during the Review. The regulators carry out these functions in 
the context of their wider responsibilities and their other 
powers and duties. 

2.26 Land use planning powers can apply to identifying and 
remedying contamination or adapting proposed uses or developments 
in ways that minimise the hazards, while keeping or bringing 
land, where practicable, into beneficial use. They should, 
however, complement, not duplicate the regulatory arrangements. 

2.27 Local planning authorities can include in development plans 
their policies for the reclamation and possible use of 
contaminated land, and site-specific proposals where there is 
actual or suspected contamination. Depending on the nature of 
the problems, applicants for planning permission for such sites 
can be required to include in their applications information from 
investigations carried out to identify remedial measures to deal 
with any hazards; and authorities can impose and enforce 
conditions on permissions requiring the execution of such 
measures . 



Common law and contamination 

2.28 Statutory arrangements operate alongside the long- 
established system of private. Common Law. That allows an 
aggrieved person or body ("the plaintiff") to seek redress for 
damage or loss to his private interests caused by the actions or 
failures of another ("the defendant"). The plaintiff must show 
that he or she has some cause of action; this might be that he 
has suffered nuisance or as a result of the defendant’s 
negligence. Others may be "joined" in the action, that is 
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brought in and, potentially, made to share in the costs and in 
any settlement. 

2.^9 It is hard to generalise about the way the Common Law works 
in the environmental context; that will depend on the facts of 

each case, including rights and obligations under property and 
contract law. 



2.30 The House of Lords made an important judgment in this area 
xn December 1993 in the case of C ambridge Water Company v Eastern 
, ^ . 0unti . e . g . . Leather ("the Cambridge case"). The water company sued 
the leather company for damages in respect of spillages of 
solvents at the tannery which had contaminated ground waters 
supplying a borehole. The House of Lords ruled that the leather 
company was not liable since that damage was not reasonably 
foreseeable at the time of the spillages. 



2.31 The Review Committee is considering the implications of the 
C a m bridge case . It is nonetheless possible to identify a number 
of points of interaction between statute law and the Common Law. 



I ' 32 ^-B ^intiff who faces a regu latory obHnatinn may be able 
U f? the Common Law to try to pass some or all of the burden 
to others who he can show shared the responsibility. In some 
cases a regulator may have been involved at some stage in the 
events before or after the polluting action(s). The regulator’s 
actions or decisions would be of evidential weight only. In 
particular the existence of an authorisation or licence granted 

liability dOSS n0t n ° rmally insulate a person against 



2-33 Xhe — o utcome of — a — successful case will vary with the 

circumstances; rt might be an injunction to stop the defendant ( s ) 
from causing the loss to the plaintiff or it might be an award 

?L, d f;* a9eS K . “ for the court to decide the measure of 

damages, which might well take some account of the cost of 
lemedial work. Many cases end in an out-of-court settlement bv 

^o^dTw^h BUt “ ±S f ° r the successful plaintiff to decldl whal 

guarantee raoney received; there is no presumption or 

guarantee that any money received will be spent on restorino 
environmental damage. F restoring 

th , e Coraraon Law can deal with some aspects of 
contamination- related issues, its purpose and effect are not 

of lJm.I he ? ame as those of the statutory arrangements. An award 

doeJ f ln a Comra ° n Law action addresses private interests and 
does not necessarily address the issue of damaae to the 
environment with which the regulators are concerned 



Judicial review 



2.35 Regulators' exercise of their powers is subject to -judicial 

sufficient • • T i ^ all ° WS PerS ° nS ° r b ° dies h-e 

regulators ' ESESS. “ ^ t0 ^ 8 hearin 9 t0 ^allenge the 




Page 14 



Printed image digitised by the University of Southampton Library Digitisation Unit 



2.36 Such challenges may relate to decisions to adopt a 
particular course of action, or not to do so, if there appears 
to be any defect in the decision-making process, for example a 
failure to consult or to use powers properly. 



(4) Enforcing obligations or establishing liability 

2.37 Regulators often proceed by negotiation, with formal action 
taken only as a fail-back; and that action is tested in the 
Courts only if a person affected by it challenges the action, or 
the regulator seeks a court order to enforce the action. 
Similarly, civil actions can be settled out-of-court at any 
stage. 



Proving responsibility 

2.38 At Common Law . plaintiffs would generally have to establish 
some link or causation between actual or potential damage and the 
acts or omissions of the defendant. In practice this can be 
almost as difficult a burden for the plaintiff to discharge as 
establishing fault. 

2.39 Some European countries have sought to mitigate the burden 
on the plaintiff, for example, by prescribing industries which 
are presumed to cause particular types of pollution. In the US 
Superfund legislation, proof of participation in the activity 
causing damage can result in being joined in litigation to 
recover costs of clean-up. 

2.40 Statutory provisions in England and Wales vary widely. 
There is not necessarily the same link between the acts or 
omissions of a person and actual or potential damage. Some 
provisions reverse the burden of proof and leave it, for example, 
to a land owner to prove that he did not make a deposit or 
"knowingly cause or knowingly permit" it. 

2.41 The EC Green Paper discusses, amongst other issues, whether 
environmental liability should be strict or fault-based. It is 
not always necessary for a regulator or plaintiff to prove fault 
on someone’s part. Indeed, many of the relevant statutory 
provisions are in this sense strict. Under Common Law there is 
a mixture of strict liability and fault-based liability. In 
practice, the distinction between strict and fault-based 
liability is usually blurred by the existence of further defences 
against liability. 

2.42 A regulator may, in some circumstances, be able to enforce 
a regulatory obligation only where the person or body involved 
has breached a regulatory authorisation, consent or direction. 
This applies, for example, to section 27 of the 1990 Act in 
relation to a process authorised under IPC where action can take 
place only after commission of a criminal offence under section 
23(1) (a) or (c) of that Act. 
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Shar ed responsibility 

2.43 Obligations and liabilities can fall on a number of persons. 
If liability is shared out so that each is responsible for only 
the ^ proportion of the total burden that he has contributed, it 
is joint " . ” Joint _and several liability, for example under US 
Super fund legislation, renders any potentially responsible person 
liable for the whole amount of the damage caused by an activitv 
in which they have participated. 1 

2.44 The ACBE Report notes (paragraph 53) that, "so far as civil 
damages [in the UK] are concerned, joint and several liability 
has always existed and this has not caused any real 
difficulties." 

2.45 Under statute law, the position varies: for example, under 
section 61(8) of the 1990 Act the burden of meeting the costs of 
remedial works falls upon "the owner for the time being"; under 
section 81(4) of that Act the burden may be apportioned between 
persons by the court on a "fair and reasonable" basis; but under 
section 59(8) (b), it may all fall to "any person who deposited 
or knowingly caused or knowingly permitted the deposit of any of 
tne waste". In any event, a person may be able to use the Common 
Law to share or shed the burden imposed by statute - see 
paragraph 2.31 above. 



Lat.e.nt„, da mage and unexpected responsibility 

2 lf 6 “ Xs of the nature of land pollution that its effects are 
often delayed. Polluting events can pass unnoticed at the time 
c< ^ n U lve rise to contamination which occurs or is revealed long 
afterwards , or can have consequences which can only be shown at 
a la ^ e ^_ date to have caused actual damage. In such circumstances 
regulatory obligations or civil liability can appear to the 
defendant to be retroactive . 

2.4/ If, during the time between the initial act and the 
detection of damage, the law has changed to tighten environmental 
or operational standards, the question arises of whether or not 
t at change applies retrospect i vely to penalise an action which 
was lawful or acceptable at the time. 
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SECTION III 



MAKING A CASE FOR CHANGE 



Critique of the current arrangements 

3 . 1 The representations to the Review Committee have helped it 
to identify a number of areas where the regulatory regime or the 
Common Law have given rise to uncertainties about, or discontent 
with the patterns of, environmental liabilities arising from the 
past. This section sets out the basis of some of the criticisms 
or uncertainties as a prelude to considering whether changes 
might be made to meet them. 



"Too many regulators " 

3.2 There has been criticism about the number of regulators who 
might be involved in any one case. In some cases, that leaves 
some people unsure which regulator might be responsible for 
dealing with a particular problem. It is not just a question of 
which regulator can act, but which others may also get involved, 
perhaps to provide advice or information. 

3.3 Part of the problem may be attributable to overlapping 
responsibilities. For example: WRAs and Borough and District 
councils have concurrent powers under section 59 of the 1990 Act 
over illegally dumped controlled wastes - see paragraph 2.23 
above. Or, depending on the circumstances, a "deposit" might be: 
a statutory nuisance, and so the responsibility of a borough or 
district council; a controlled waste, and so the responsibility 
of a WRA; and a matter causing water pollution, and so the 
responsibility of the NRA . 

3.4 The Government has announced that, subject to the approval 
of Parliament, it will set up an Environment Agency for England 
and Wales combining the functions of HMIP, NRA and WRAs. That 
will simplify the regulatory system, concentrating in one 
national authority responsibility for, and expertise in, the most 
difficult environmental problems. 

3.5 Borough and district councils will retain a major role and 
will be responsible for identifying and dealing with local 
pollution, though there will need to be some adjustment to the 
relationship between them and the Agency . Further 
simplifications in the numbers and tiers of local authorities 
have already been proposed for some areas under the current Local 
Government Review. 



Under what circumstances will the regulatQES— 

3.6 There appears to be uncertainty about when regulators will 
act. That may arise in part because the regulators have a 
mixture of duties under which they are required to act, and 
powers under which the law allows them some discretion to decide 
whether to act in the particular circumstances of each case. 
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3.7 Whether a duty or a power is involved, the regulator must 
operate within the terms of the governing legislation. An 
authority that fails to do so lays itself open to challenge under 
judicial review (see paragraphs 2.34 and 2.35 above). It is, 
therefore, possible that a regulator will be required to act or 
to cease action in the light not of its own decision but of the 
terms of the court's judgment. 

3.8 There is always a tension between allowing regulators the 
discretion to respond in the appropriate way to particular 
circumstances and creating certainty by removing that discretion. 
There has to be a. .balance between flexibility and rigidity . 

3.9 There may be uncertainty because of differences of procedure 
before different regulators can exercise their powers to enforce 
regulatory obligations. For example, the NRA may act under 
section 161 of the 1991 Act where "it appears to the Authority 
that any poisonous, noxious or polluting matter or any solid 
master is likely to enter, or to be or to have been present in, 
any controlled waters." On the other hand, when dealing with a 
statutory nuisance, borough and district councils have first to 
serve abatement notices requiring others to act on the nuisances; 
they can take action themselves only when a notice has not been 
complied with. The powers of HMIP and WRAs also vary. 



How will the regulators act? 

3.10 The regulators have differing responsibilities (see 
paragraph 2.2o above); for the NRA, WRAs and HMIP those are quite 
•specific; but borough and district councils have very general 
responsibilities within their areas for statutory nuisances. 

3.11 The statutory provisions governing the actions the 
regulators may take are accordingly differently drafted. It is 
°P en < to question, however, whether there are differences of 
detail beyond those required, for example, to relate the NRA's 
interest in land contamination specifically to the actual or 
likely pollution of controlled waters. There may be scope for 
greater consistency , either in the form of the provisions or in 
the procedures they prescribe. 

3.12 Borough and district councils’ powers under sections 79 to 
al~a f _ J:he 1990 Act to deal with "deposits or accumulations which 
are prejudicial to health or a nuisance" were drawn from public 
health legislation going back to 1936. That legislation was 
rirst directed at the protection of public health rather than at 
the prevention or remediation of pollution or the protection of 
the environment per se . 

3 * 13 other 1990 Act provision s, although they had antecedents 
in. earlxer pollution control legislation, set out a modern legal 
framework which makes specific mention of; "the environment"; 

pollution of the environment"; and, as section 1(4) of that Act 
putis JLt: "harm to the health of living organisms or other 
interference with the ecological systems of which they form part, 

and, m uhe case of man, includes offences caused to any of his 
senses or harm to his property" . 
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3.14 The NRA_ T s power_s___in the 1991 Act are close in concept to 
section 1 of the 1990 Act though different in detail, reflecting 
their origin in the slightly earlier Water Act 1989, itself 
drawing on the Control of Pollution Act 1974. 

3.15 Regulators may act only within the terms of their respective 
powers. The differences in those statutory provisions, 
reflecting different responsibilities or different legislative 
histories, mean that the regulators may well fulfil different 
roles in respect of the same or similar cases. They may have to 
act together in complex cases, or assist each other or operators 
by providing help and advice. 

3.16 In some cases, the obligations which they are empowered to 
enforce may go beyond the remedying of damage to owned property 
and extend to the unowned environment. That may involve action 
which is difficult to carry out to put right damage which is hard 
to value - for example where fauna, flora or whole ecosystems 
have been damaged. In such circumstances, the amount of any 
potential liability will be a very uncertain quantity. 



What costs can a regulator recover? 

3.17 Where a regulator itself takes action, it may normally 
recover its costs. In principle, a regulator would expect to 
recover its costs to the full extent permitted by the relevant 
statutory provision. It should not, of course, incur and so 
recover costs other than for actions within the scope of its 
powers. However, as explained in the preceding paragraphs, that 
scope varies from regulator to regulator which may, in turn, give 
rise to uncertainty about the resulting costs. 

3.18 Besides the uncertainty about the overall financial 
implications, there are doubts because the regulators’ cost- 
recovery powers are not worded consistently. Most refer to 

costs'; but section 81(4) of the 1990 Act refers to "expenses". 
Ail have wording which, in effect, confines recovery to sums 
reasonably incurred by the regulator. Section 61(8) of the 1990 
Act alone, however, refers explicitly to recovery of "the cost 
or part of the cost"; and section 61(10) alone requires that a 
WRA should consider "hardship" in deciding whether and if so how 
much to recover of its costs. 

3.19 There has therefore been criticism that the amount of any 
recovery may apparently vary in similar circumstances - depending 
not only on the scope of the works that the different regulators 
niay undertake, but also on the detail of each regulator’s powers 
or duties in determining the proportion it will try to recover. 
There is particular uncertainty about the amount and incidence 
of costs for remedying damage to the unowned environment, 

especially given the difference between statutory nuisance powers 
and the others. 
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Who, will have to pay -to put: damage right? 



3.20 The regulators can, depending on circumstances and on the 
wording of the relevant statute, enforce obligations on owners, 
occupiers or persons. The provisions vary as to whether they 
apply to persons who caused or knowingly caused or knowingly 
permitted the actual or likely problem. None of the statutes 
tries to define "polluter " for this purpose. 

3.21 Particular criticism has been directed at the phrase "the 
owner for the time being" in section 61 of the 1990 Act as an 
open-ended catch-all term; a similar, long-established term is, 
however, employed in section 81(4) of the 1990 Act. 

3.22 At this point, it is necessary to refer to Common Law 
remedies. Where such a remedy is available, the cost of meeting 
a regulatory burden may be transmitted to others in whole or in 
part from the person bearing it. But the question of 
compensation for private loss or damage is separate from 
obligations enforced by regulators. 

3.23 In short, one range of people could face regulatory 
obligations in relation to past contamination while the Common 
Law could bring in other liabilities or a further group of 
people . 



The case for change 

° * ^4 This section of the paper has emphasised the differences 
between the. relevant provisions and possible uncertainties about 
their application or effect. But statutes should not always 
impose rigid requirements which are uniform across all 
circumstances or across all regulators regardless of their 
responsibilities. And the private. Common Law, should continue 
to interact with the statutory system to enable individuals and 
bodies to protect their own interests. 

Both statute and common Law have evolved over many years and 
decades to cope with changing problems and changinq contexts 
There must a be risk that any change made as a Jesuit of this 
review could adversely affect an arrangement still needed in 
other circumstances. 

«_>.26 Differences or uncertainties do not therefore, in 
themselves, create a prima facie case for making changes. They 
are factors which should be taken into account in considering 
whether to make changes, if any, to the framework. So, too, 
should the effectiveness of the arrangements in terms of getting 
the contamination put right in an orderly, fair and appropriate 
fashion, within a market-centred approach, and with the necessary 
minima of regulation and of burdens on the public purse. But 
changes to the existing arrangements would have to be clearly 
justified on their merits. 



Paying for our Past 



Page 20 



Printed image digitised by the University of Southampton Library Digitisation Unit 



SECTION IV 



THE KEY ISSUES 



Resolving the arguments 

4.1 The Review Committee has identified seven key issues arising 
from the concerns about the existing arrangements discussed in 
the previous sections of this paper. These are set out as 
follows : 

Issue A - What should the objectives be within the policy? 

Issue B - How should the statutory framework meet the objectives? 

Issue C - What relationship should the statutory framework have 
with the Common Law? 

Issue D - Should there be any extension of strict liability? 
Issue E - Who should pay for putting right environmental damage? 
Issue F - How should markets be provided with information? and 
Issue G - What other roles should public sector bodies have? 

4.2 Each part of this section reviews the main considerations 
bearing on an issue, discusses aspects which might be changed, 
and presents preliminary conclusions about whether or not to make 
changes or to clarify the arrangements. 



Issu^__A_-_ . .. What sh pj^ljl ^ be within the policy? 

4 A . 1 The broad aims of the Government's policy are elaborated in 
paragraphs 2.1 to 2.6 above. They are: to prevent or minimise 
further land contamination; and, where practicable, to remedy 
it where it has occurred. These constitute a sustainable 
approach to the problems of land contamination, recognising that 
land is not only a resource which must be secured for the future, 
but that it also supports or has an impact on other aspects of 
the environment such as habitats, flora and fauna and water 
resources. However, this policy must also work with the grain 
of the market. That points to a need to specify more clearly the 
policy’s objectives. 

4A.2 Paragraphs 2.8 to 2.18 above relate the estimated scale of 
the problem to the resources being applied to it and note that 
these could lead to significant burdens on both private and 
public finances. That means that priorities for action will have 
to be set which balance the need to deal with our burden of past 
pollution against the resource costs of doing so. 

4A.3 Land is a major factor in economic activity. The actual or 
potential costs of remedying contamination or paying compensation 
for damage can affect many decisions including: 
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whether to buy or sell a site and on what terms, including 
its price and warranties, if any, offered by the vendor to 
protect the buyer from subsequent claims; 

whether to develop or redevelop a site for a particular 
use; 

what type of activity should be carried out on that land; 

what it is worth as security for advances or as collateral 
for businesses ' operating capital - a special concern for 
small and medium-size enterprises ("SMEs" ) and their 
lenders; and 

whether, when and on what terms to bring the liability into 
a business's Annual Report and Accounts. 

4A.4 Policy must take into account what view owners, developers, 
lenders and others take of the financial risks they might face 
in connection with contamination. To do otherwise would run the 
risk of increasing uncertainty, damaging confidence and reducing 
the amount of remedial work undertaken voluntarily by owners and 
occupiers to keep or bring contaminated land into use. That 
would, in turn, increase pressure on greenfield sites and could 
lead to increased regulatory activity and public expenditure. 

Preliminary conclusion; 

4A.5 The objectives of the arrangements for dealing with 
contaminated land could be: 

to prevent or minimise new pollution where practicable 
and to place the onus on the polluter to remedy or to 
render harmless any pollution which does occur; 

to act on existing contamination which poses 
unacceptable, actual or suspected risks to health or 
the environment ; 

to improve sites in line with the " suitable for use" 
approach as and when hazards are tackled, the private 
sector decides to develop land, or public authorities 
prepare land to promote development; 

to encourage development of, and an efficient market 
in, land which has been subject to potential or actual 
contamination or where such contamination has been 
tackled; and 

to minimise financial and regulatory burdens . 



I ssue B - How s hould_jth e , statutory, framework meet the objectives? 

"*3* 1 T he regulatory framework of key statutes and principal 
regulators is described in paragraphs 2.19 to 2.27 above. 
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4B.2 The statutory provisions serve three key purposes: 

to prevent or minimise new contamination; 

to require its clean-up where it has happened; and 

where that cannot be achieved by other means, to enable the 
regulators to take direct action and to recover their 
reasonable costs in appropriate circumstances. 

4B.3 The statutory pollution control powers enable regulators to 
prevent or minimise future contamination in four broad ways: 

(a) by controlling polluting activities through licences, 
authorisations or consents so that polluting incidents are 
made less likely; 

(b) through the deterrent effect of the threat of prosecution 
and criminal sanctions; 

(c) through the deterrent effect of the threat of the cost of 
regulatory obligations; and 

(d) through providing advice and information about the causes 
of contamination, the risks it poses for health, and the 
environment, and ways of avoiding them. 

4B.4 The provisions for requiring remedial work and, in some 
circumstances, carrying it out and recovering the costs come into 
play once contamination has happened. They are intended to 
ensure restoration and to place the associated burden on the 
person or organisation responsible for the damage. Regulators' 
powers are also intended to protect the public interest in the 
environment, in particular in relation to unowned aspects where 
private individuals may not be able to act. 

4B.5 There are some uncertainties about the effect of the legal 
provisions for regulatory obligations. As discussed in 
paragraphs 3.1 to 3.19 above, however, the roots of such 
uncertainty vary: 

some provisions are powers not duties; 

powers leave the regulators room to exercise discretion; 

some, but not all, of the relevant statutory provisions 
prescribe the remedial action which may be taken by the 
regulator; 

some, allow for action on the unowned as well as the owned 
environment . 

4B.6 Discretion allows a regulator to operate flexibly; 
differences in the statutory provisions can quite properly 
reflect specialised responsibilities; and the problems of overlap 
or multiplicity of regulators should be reduced by developments 
such as the proposed Environment Agency. 
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^ B.Q£SlAgh. . ^nd . distri ct cou ncils , in particular, have specific 
local knowledge and understanding of their areas and this may 
lead to different authorities setting different priorities. 
Within the scope of their powers, and taking note of any DOE/WO 
guidance, councils may, therefore, come to different judgements 
on how to exercise their regulatory and planning powers when 
dealing with otherwise similar circumstances. 

4B.8 Nonetheless the CBI report argues for action to overcome the 
lack of a "generally accepted method for identifying, evaluatina 
and remedying environmental damage" (paragraph 89) and to improve 
the network of standards to which land should be cleared up 
which is already developing piecemeal in the UK" (paragraph 95). 

4B.9 Any deterrent effects of regulatory obligations on the 
behaviour of a potential polluter will depend on their awareness 
of the risk of pollution and their estimate of the likelihood 
that he will have to meet the costs of restoration. That 
awareness will owe something to the educational activities of the 
regulators. 

4B.10 But the private sector is also responding: the Chemical 
Industries . Association provides advice and information about 
contamination for its members; the CBI intends to promote 
awareness among its members; -and some firms undertake 
environmental audit and monitoring either for themselves or at 
the behest of their lenders or insurers. 



4B.11 A number of UK lenders have endorsed the approach to the 
environment and to the management of risks to it set out in 
" Banking and the Environment: Statement by Banks on Environment 
and Sustainable Development "; United Nations Environment 
Programme, Geneva, May 1992. 

Preliminary conclusions 



4B.12 There is a continuing need for a regulatory framework 
to prevent or minimise new pollution , and to require action 
m respect of existing pollution. Regulators must also 
continue to be able to take action themselves where that 
cannot be achieved by other means and to recover costs . 

4B . 1 3 The various regimes governing regulatory action , 
however , vary to an extent that may not be f ul ly justified 
by the different circumstances they are address inq . There 
should be some harmonisation on the basis of the provisions 
in the 1990 Act. 

B.14 Voluntary action is usually preferable to formal 
enforcement action , and regulators should do more to 
encourage it. They should be ready to offer help and 
advice , and should seek to provide a consistent framework 
whereby markets know what is required of them. The 
creation of the Environment Agency (see Issue G) will helv 
in this respect. 
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Joint obligations, responsibil it y and individual resources 

4B.15 Paragraph 2.31 above shows how the Common Law may enable 
a person to share the burden of a regulatory obligation. 
Obligations may be borne jointly by different persons from those 
identified by statute (see paragraphs 3.20 to 3.23 above). 

4B.16 Issue E considers more specifically the question of who 
should pay. For the moment, however, it is enough to recognise 
that responsibility is often shared for the decisions and actions 
giving rise to many individual polluting events, let alone for 
the gradual and cumulative pollution which often causes 
contamination of land. There is a need for regulatory 
obligations to be able to match the shared responsibility for 
pollution. 

4B.17 Although arrangements for enforcing joint burdens or for 
the transmission of burdens through Common Law actions may appear 
uncertain, they have two advantages. The redistribution of a 
burden may be fairer on the individual parties involved, and its 
wider transmission reduces the risk that the scope for 
restoration will be limited where one person or organisation 
lacks the necessary resources. 

4B.18 In the light of US experience, there are concerns, set out 
by the CBI, ACBE and bankers among others, that it might be the 
"deepest pocket" that pays. That is, of all the bodies involved 
in a case, the one with the largest available resources has to 
foot the whole bill, irrespective of the degree of 
responsibility. That party is then free to try to share the 
burden through action under private law. That approach, which 
rests on the "joint and several" liability provisions of US 
regulatory law, has deterred or restricted the provision of 
finance in the US for the treatment of contaminated sites or for 
potentially contaminative activities. 

4B.19 Some commentators have pointed out areas - for example 
lenders, receivers, trustees, or developers - where people or 
bodies can, in the ordinary course of affairs, acquire burdens 
apparently exceeding their responsibility. They have argued that 
the individual exposure of such parties to burdens or liabilities 
should be limited so that they do not face costs which are open- 
ended or are simply disproportionate to their involvement in the 
scheme, trust, site or operation. 

4B.20 There are cases where, for example, receivers, have refused, 
or been unable to obtain the necessary warranties, to act in 
order to wind-up a business with a contaminated site. It is also 
argued that, where a borrower defaults on a loan secured on a 
contaminated property, British banks are at a disadvantage 
compared with European competitors . In the UK they risk, when 
taking possession of the property, acquiring liabilities beyond 
the value of the advance; in Europe, however, ownership is vested 
in the court, and only the advance and related sums are at risk. 

4B.21 Problems may arise where contamination is treated to ensure 
that the land is suitable for a particular use. However, at a 
later date, the use of the land may change or further remediation 
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may become necessary or opportune. A_ developer who carried out 
the initial, worthwhile work would consider it unfair if he were 
made liable for the costs of the further work. Fear of such 
further liability could inhibit current remedial work. 

Preliminary conclusion: 

4B . 23 People or organisations should normally be held 
liable for any responsibility under statute which they 
might have , even if indirect , for contamination. 
Accordingly , regulators should - in so far as appropriate 
- be able to pursue lenders , financial institutions, etc 
for recovery of costs in cleaning up contamination. 

4B - 24 The extent of liability should not, however, be 
determined by availability of resources. It would be 
inequitable and damage markets if regulators were able to 
pursue the financial sector to an extent disproportionate 
to their responsibility or ahead of others who had more 
direct responsibility . 

4B.25 Under Issue E below there are proposals about 
regulators acting first against polluters ' and owners. 
Additionally , some people have argued for measures to limit 
the obligations which regulators can enforce where people 
or bodies would end up with exposure substantially greater 
than their loan or other commitment or responsibility . But 
any limitations to liability should be practical, and not 
open to abuse; and they would have to be weighed against 
the effects on public finances . 



The — speci al case of abandoned mines 

4B.26 There are unique exemptions under the 1991 Act from 
criminal liability or regulatory obligations in respect of water 
escaping from, abandoned mines which contaminates controlled 
waters. The justification for these special exemptions should 
be reassessed in the light of the emerging conclusions of the 
Review . 



jj ssue C - What relations hip s hould the statutory framework have 
with the Common Law? 

4C.1 The Common Law, as it relates to contamination, is described 
in. paragraphs 2.27 to 2.33 above, and certain features of it 
which bear on the issues are set out in that section. It is 
noted that the implications of the recent judgment of the House 
of Lords in the Cambridge case are still being considered. 

4c. 2 The Common Law enables a plaintiff to seek damages for, or 
to prevent the occurrence of, damage to his property or person. 
In a given case, it may well affect a different set of people or 
bodies from those subject to regulatory action. 
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4C.3 The Common Law may enable a plaintiff bearing the burden of 
a regulatory obligation to recover some or all of the costs from 
any defendant he can show should share the responsibility; in 
that way, it may make the regulatory regime operate more fairly 
and enlarge the resource base for funding the obligation. 

4C.4 Remedies available under Common Law may include injunctions 
to prevent or abate a polluting activity and, where damage has 
occurred, orders for restitution. The award of damages may have 
no effect in preventing pollution or securing physical 
restoration of the environment: however, the reasonable costs 
of such restoration may be taken into account by the courts in 
determining the amount of damages. 

4C.5 As with regulatory obligations: 

the deterrent effect on potential polluters depends on 
their perception of the risk of incurring a liability; 

liability may arise from pollution which occurred much 
earlier (subject, however, to time limits on how long after 
the discovery of an adverse effect a private case can be 
started ) ; and 

the amount of damages payable is uncertain, though it does 
not include sums in respect of the unowned environment, 
only in respect of rights owned in it. 

Preliminary conclusions 

4C.6 It seems important that the Common Law should retain 
provision for individuals to join others in any action or 
to share burdens with others and for the Courts to 
determine the extent of each individual's exposure. 

4C.7 Common Law has its own proper functions and so should 
not be used to duplicate functions which can better be 
achieved through regulation . It can, however , make markets 
work more efficiently , and to that extent take some of the 
burden off regulation. Because Common Law concerns private 
interests , it may well be acceptable that it apportions 
liabilities in a way that does not precisely match the 
effects of regulatory powers. However , if the differences 
become too great, this can create tensions and so 
uncertainties for private parties, and disrupt the 
efficient working of the market. 

4C.8 While, therefore, a cautious approach should be 
adopted towards any statutory changes to Common Law, its 
amendment should not be ruled out. Some possible changes 
are discussed below under Issue D. 
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Igs.US_D- Shoul d there be any extension of strict liab-i 1 
S.t rj LGt._and._f ault-based liabil ity 

4D.1 Some obligations or liabilities are strict but others 
require the regulator or plaintiff to establish some degree of 
fault ( see paragraph 2.40 above). It is argued that strict 
liability is more appropriate for cases of environmental damage, 
because, compared with a fault-based approach, it may be 
relatively: 

certain (as the regulator or plaintiff no longer has to 
overcome the additional burden of proving fault on the part 
of the potentially liable parties) and so has a greater 
deterrent effect on potential polluters; 

efficient (since legal costs are thereby limited and there 
is more chance of establishing a legal obligation to pay); 
and 

effective (since it is also more reliable in generating 
clean-up funds or in forcing potential polluters to take 
preventive action or to seek insurance or other cover for 
their risks). 

4D.2 Some pressure for wider application of strict liability has 
come from international developments. It is an aspect of the 
Lugano Convention. The EC Green Paper says that it is ”... a 
recent legislative . . . trend for certain activities dangerous to 
the environment . . . " . 

4D.3 On the other hand, some commentators, including ACBE and the 
property industry^ have suggested that any extension of the 
g ppl i cation ,, of — strict — liab ility would be a major disincentive to 
i nvestment , in processes which can be polluting, in developing 
contaminated land, in carrying out remedial work or in trading 
in actually, potentially or formerly contaminated land. 



4D . 4 There are provisions for liability in English Law which are 

strict and others which are fault— based; in practice, either is 
usually combined with a range of defences against liability. One 
effect of such defences is often to temper or to blur the 
distinction between the two. 



Defences 



4D.5 Commentators have argued for a range of defences against 
responsibility for environmental damage, including the following: 

the action which gave rise to the contamination was not 
negligent; 

the action was acceptable at the time; 

the action conformed to the prevailing state of best 
knowledge and practice at the time (often known as a " State 
of the Art” defence); 
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the action, if judged by a court now, ought to be tested 
against what a court would have thought of it at the time 
the event occurred; 

no-one could reasonably have foreseen the consequences of 
the action at the time ( see the House of Lords ruling in 
the Cambridge case ) ; 

no-one could possibly have foreseen the consequences of the 
action at the time (a rather sterner test favoured by the 
House of Lords Select Committee on the European Communities 
in 1990 when considering EC proposals for civil liability 
for damage caused by waste); 

the action was in compliance with regulatory 
authorisations; or 

the action took place too long ago (that is, time limits on 
legal actions should be based on the occurrence of the 
polluting event rather than, as at present, on the 
subsequent discovery of its effects). 

4D.6 It is argued that such defences would be fairer to the 
operator or defendant and likely, by reducing some of the 
uncertainties, to improve the working of markets in contaminated 
land (see paragraph 4A.4 above); they could also reduce concerns 
about being penalised for unforeseeable consequences or having 
to meet unforeseen obligations or liabilities (see paragraphs 
2.45 to 2.46 above). 

4D.7 But their general effect would be to leave more plaintiffs 
without redress or regulators with no-one against whom to take 
action, and to transfer, not to remove, the potential burden of 
remediation or compensation. In practice, they might leave more 
damage untreated or transfer to taxpayers a substantial part of 
the estimated costs of remedying damage (see paragraph 2.18 
above ) . 

4D.8 Some commentators have argued for more onerous liability for 
the consequences of events from about, say, 1993 because the 
current debate has changed attitudes towards pollution and has 
led to generally increased awareness of the risks. They suggest 
that it would therefore not be unreasonable, now and for the 
future, to expect operators to take more care and to regard 
ignorance of environmental hazards as unjustifiable. 

Preliminary conclusions: 

4D.9 The practical distinction between strict and fault- 
based liability is often one of emphasis rather than total 
polarity. It seems , subject to further analysis of the 
judgment in the Cambridge case . that the current mix of 
strict and fault-based approaches strikes a reasonable 
balance. A strong case would be needed for the 
introduction of any defence that would weaken the ability 
of regulators to secure remediation , or which would pass 
costs to the taxpayer . 
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4D.10 There may be a stronger case for defences which 
relate to past contamination , especially in the distant 
past; the most deserving of further examination would , 
subject to consideration of the ruling in the Cambridge 
QS l SLS. r appear to be the ” no- one could reasonably have 
foreseen " and " what a court would have thought at the time" 
approaches . Both would, however, present problems in 
trying to reconstruct what level of ignorance of hazards on 
the part of operators would have been justified at the time 
or what view a previous court might have taken . 

4D.11 it would be a major innovation to give more than 
evidential weight in Common Law cases to compliance with 
regulatory consents and so effectively exclude from private 
liability the effects of actions that were at the time 
subject to such consents. it would appear to reduce 
plaintiffs 1 scope for seeking redress. 

4D.12 as regards regulatory obligations, consents have not 
generally been drawn up on the basis that they would remove 
from the operators of processes responsibility for the 
consequences of their actions , including damage to the 
environment . For past pollution the effects of a 
regulatory compliance defence would be to shift the burden 
of remediation from the polluter or owner of land to the 
public sector. For future pollution, the general effect on 
the terms of consents or on required standards of treatment 
could well be to encourage regulators to be excessively 
cautious , to the general detriment of industry and against 
the grain of the Government's deregulation initiative . 
There would be a stronger case, however , • for a polluter to 
have a defence where it took an action at the express 
request of a regulator. 

4D.13 There are already time limits in the Common Law 
related to the appearance of damage rather than to the 
polluting event. Given the often concealed nature of 
contamination and the latent effects , especially where 
chemical changes in the ground or the movement of 
contaminants is involved , it would seem that any event- 
related time limit would have to be very long to strike's 
fair balance between operators ' and regulators ' or 
plaintiffs' interest. 



Issue E - Mho s hoirld_ j3ay f o r _puttinq right environmental damagp? 

4E * 1 The polluter pays principle ("PPP") must be central to any 
regulatory regime. Commentators such as ACBE, the CBI and 
g ° further and argue that the PPP alone should apply. 
In their view, where no-one can be found against whom a case can 
be proved or where such a person lacks the necessary resources . 
the burden should become a "social cost". 



4E.2 Some degree of certainty is required both for regulators and 
business alike as to who may be subject to an obligation and 
under what circumstances. Regulators should generally aim first 
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at the polluter and should not be able to spread their net unduly 
widely. 

4E.3 It is, on the other hand, a principle of long standing that 
the owner of a property is responsible for its condition and for 
its effects on other properties. Much past pollution will: 

have been caused by the owner or occupier of a site as the 
person who carried out the polluting action; or 

be the owner's responsibility, subject to any arrangements 
he may have made when either 

• buying it; or 

• leasing or otherwise admitting the occupier to it. 

4E.4 It does not, therefore, necessarily follow from the PPP that 
obligatory remediation should always and only be enforced on the 
actual polluter. For past pollution, the polluter may be no 
longer known, or may have gone bankrupt. Equally, the 
liabilities created by the pollution might or should have been 
taken into account in subsequent sales of property to new owners. 

4E.5 It would follow that, depending on the circumstances, the 
primary target for a regulator seeking to enforce an obligation 
in respect of past pollution could be the owner or occupier of 
the site. It would be administratively economical, and the 
Common Law would provide that person with the chance of sharing 
the burden if he could establish the liability of others. 

4E.6 There may be particular problems with so-called " orphan 
sites. " where the polluter cannot be identified or neither he nor 
any other responsible person has the resources required to stop 
pollution from contamination. If so, it may be necessary, in 
order to avoid risks to health or unacceptable environmental 
damage, for the public sector to take responsibility. 

Preliminary conclusion: 

4E.7 It need not be inconsistent with the PPP to provide 
for the enforcement of regulatory obligations on others, 
especially the owner. The regulator should be able to seek 
to enforce obligations on the person responsible for the 
pollution or on anyone to whom the polluter has transferred 
the burden of meeting the obligations however that transfer 
took place . 



4E.8 But, where responsibility has been shared or transferred, 
regulators should not be delayed or defeated by the need to 
disentangle a complex web of corporate or contractual 
relationships. Nor should they be inhibited from taking urgent 
action simply because of the need to investigate the history of 
a particular contamination episode or the relevant legal 
relations or by first ensuring that they will be able to recover 
their costs. Any other approach would perpetuate the risks to 
health or the environment. 
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4E. 9 In any event, where contaminated land has been dealt with 
at public expense and its value thereby enhanced, the land owner 
should not make an uncovenanted gain. 

Pr el iminary conclus ion : 

4E.10 It should be as difficult as possible to evade 
responsibility through corporate or contractual devices. 
Regulators should retain the freedom to act quickly on 
appropriate cases even where liability is unclear. They 
should be the first to benefit by way of recovered costs 
from any value added to the land. 

4 E .11 There are cases where individual householders face actual 
or potential obligations which could exceed the value of the 
property or, conversely, so frighten would-be buyers as to render 
the property worthless. 

Preliminary conclusion: 

4E.12 There may be a case for extending to all applicable 
statutes provisions whereby financial hardship can be taken 
into account - see paragraph 3.18 above. This might, in 
particular , assist private householders who have 
unwittingly bought property with major contamination 
problems . 



Funding the burdens 

4E.13 Lastly, an important part is to be played by the private 
sector in providing a financial framework in which funds are 
available to clean up contamination and avoid blighting effects. 

4E.14 This raises the question of whether liable persons or a 
broader field of people and bodies should be required to make 
some form of advance payment, whether by way of insurance premia 
bonds, or levies to provide a fund. The fund approach is aired 
in the EC Green paper which reviews areas, such as orphan sites 
w. are a fund should meet the costs . The US Superf und in the 

narrow sense is a form of advance funding of remedial works from 
a variety or sources including taxation and industry levies; 
expenditure recovered from liable parties is returned to the 



4E.15 One way for the private sector to build up capacity to meet 
uncertain future expenditure is insurance. The costs of meeting 
responsibilities for^ contamination and remediation can sometimes 

O f,T-, T tl ? l 3 ; 0l i 9h the market in environmental impairment 
liability ( EIL ) insurance. 



4E 16 The EIL market is in transition. There is a general move, 
following the issuing in 1991 by the Association of British 
Insurers ( ABI" ) of a new standard exclusion clause, to eliminate 
cover from generai policies; in response to US experience, the 
market is developing specialised EIL policies. 
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4E.17 Compulsory insurance has been mooted for future activities 
which could cause contamination. Insurers are hostile to this, 
partly because of the difficulty of identifying for certain when 
contamination occurred - before or after a policy was taken out. 
There is also a risk that the availability of insurance would 
come to determine what activities could be carried out rather 
than an efficient insurance market developing to provide cover 
for activities which are carried out. Insurers do not wish to 
become ’’environmental policemen". 

4E.18 Some companies are carrying the liabilities themselves on- 
or off-balance sheets. Others seek to share the risks through 
insurance or through sectoral funds, which are supported by the 
special expertise from within the industry to deal with a given 
class of problems and under the control of the participating 
companies. In Denmark, for example, the major petrochemical 
companies have discussed with the Government setting up a 
voluntary fund to cover liabilities in respect of contamination 
at petrol-filling stations, including those of independent 
operators . 

Preliminary conclusion: 

4E.19 The outcome of this Review is intended to make it 
more likely that the insurance market will be ready to 
insure businesses against contamination and , in doing so, 
will encourage risk assessment and preventative measures . 
There should be scope for individual sectors to build their 
own , voluntary funding arrangements to spread liabilities , 
whether for existing or future damage , in ways which keep 
the extent of liability and the control of the funds within 
their own spheres of accountability and responsibility . 
The case for compulsory general EIL insurance has yet to be 
made , and there would seem to be little point in imposing 
a requirement which , in relation to historic pollution, no- 
one seems likely to underwrite. 



Issue F: How should markets be provided with information? 

The withdrawal of section 143 registers 

4F . 1 When announcing the Review in March 1993, Ministers also 
said that they were withdrawing proposals in relation to section 
143 of the 1990 Act for local authorities to keep registers of 
land subject to potentially contaminative uses ("section 143 
registers" ) . 

4F.2 The section 143 registers would have brought together the 
readily available information each authority was able to assemble 
about the past or present use of sites in their area for one or 
more of the prescribed uses. The registers would have been open 
to the public. 

4F.3 But responses to the consultation exercise suggested that 
the information could have been misleading or blighting in too 
many instances . It could have been only as complete as the 
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sources available to the authority allowed. It would not, 
moreover, have been on its own conclusive about whether a site 
was contaminated, let alone by what substances or to what degree. 
And no entry, once validated, could have been deleted even if the 
site was in fact uncontaminated or any actual problems had been 
wholly or substantially remedied. 



Information and land transactions 

4F.4 The private sector has shown itself capable of fulfilling 
some of the intended purposes of sl43 registers. It is now 
possible to buy some of the relevant services - to examine old 
maps and other sources to identify any potential for 
contamination; and to undertake environmental appraisals and 
surveys of sites. The advertised price of compiling information 
about possible contamination is typically £250/site; but the 
costs of physical sampling and chemical analysis can readily 
exceed £2000 for a small site. Professional advisers undertaking 
valuations or searches preparatory to conveyances are 
increasingly using those or other means of finding out about and 
evaluating problems . 

4ir . 5 Some local authorities have compiled databases which collate 
material which would have been required under section 143. 
Public authorities have had a duty since 31 December 1992 under 
the Environmental Information Regulations to disclose 
environmental information which can include information relevant 
to contamination. 

4F.6 Even so, there are three linked problems in the way the 
market handles information about land which is or may be 
contaminated: 

If information about actual or potential contamination is 
not taken into account, then the price is arguably too high 
and the purchaser may face a loss of equity. 

I*- the information indicates only a possible problem, a 
transaction may be aborted even where there is no 
contamination. 

The . cost of obtaining information about the mere 
possibility of contamination can more than double the cost 
of a domestic conveyance or exceed the interest charge on 
a loan to a small or medium-sized enterprise ( "SME" ) . It 
may therefore be uneconomic to collect information for the 
domestic housing and SME markets, to the extent that any 
suspect site might be blighted. 



C_aye at-. _emptor and market failure 

4F.7 Some commentators argue that the principle of caveat emptor, 
which applies to land transactions, is an additional obstacle to 
the ready flow of information. Sellers appear to have an 
incentive to limit disclosure to avoid having to accept a lower 
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price. Buyers faced with uncertain information and the possible 
costs of investigations to resolve their doubts may withdraw. 

4F.8 It is argued that caveat emptor can operate particularly 
unfairly if the parties to the relevant, transaction could not 
possibly have been informed at the time about a contamination 
problem . That can happen, for example, where either the 
contamination is revealed long after the polluting event (which 
may have passed unnoticed at the time) or where the plaintiff or 
the regulator is able to establish only at a later date that the 
consequences were damaging. Under such circumstances an 
"innocent owner" may find he has a liability without having had 
any opportunity to obtain an off-setting reduction in the price 
or a vendor’s warranty. (Neither vendor nor purchaser is likely 
to be able to "insure the past" and so share the risk. ) 

4F.9 Some argue that this is so unfair and such a disincentive 
to the marketing and use of potentially contaminated land that, 
when dealing with environmental liabilities in land transactions, 
sellers should be put under a duty to disclose information 
without being asked for it. An extension to that approach of 
increasing the vendor's responsibility for volunteering 
information would be to provide for an implied warranty in the 
contract of sale to the effect that the land was not known by 
him, after his taking reasonable steps to establish the position, 
to be contaminated or likely to be contaminated. 

4F.10 On the other hand, that approach would dissipate the 
current clear transfer of responsibility to each successive buyer 
which takes place at completion. Moreover, there are other forms 
of latent defect, notably subsidence, which can be just as hard 
to handle under the current arrangements. In any case, some 
legal commentators already advise their clients that they would 
be better off in the marketplace if they compiled the information 
for voluntary disclosure to buyers in order to pre-empt any 
concern. 



Research and Guidance 

4F.11 DOE has in place a programme of research intended to 
consolidate existing knowledge, to advance understanding of risks 
from contamination, and to provide guidance on how best to assess 
and set priorities for those risks. It is aimed towards areas 
where markets are failing to solve information difficulties for 
themselves . 

4F.12 The main priorities for the programme are: guidance on the 
information needed to assess risks; procedures for categorising 
and assessing risks; and evaluation and selection of remedial 
methods. The programme also includes projects on risk 
communication, factors affecting value and saleability of 
property which may be contaminated, and best practice in 
investigating and treating contaminated land. Expenditure on the 
programme in 1993/94 is £1.5M. 
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Linkage to th e planning system 



4F.13 Contamination is relevant to planning (see paragraphs 2.25 
and 2.26 above). DoE and WO advised LAs in 1987 (Circular DOE 
21/87; WO 22/87) that it is "a material consideration” and 
should be considered in preparing plans and deciding planning 
applications. Where the circumstances of a site justify it, 
applicants can be required to undertake surveys or to take 
r e m e . dial_ _. ect i on to bring the site to a state which is suitable 
for the proposed use as a condition of being granted planning 
permission. 

4F.14 In its response to the section 143 proposals, the Royal 
Institution of Chartered Surveyors ("RICS" ), supported by other 
bodies, proposed that all or some selected planning applications 
should be accompanied by a Lan_d_ Quality Statement ( ”LQS” ) . The 
LQS would remain on the planning register and so be available as 
a source of information, especially to regulators and would-be 
purchasers . 

4F.15 The coverage of the country by LQSs would, of course, 
depend on where planning applications were made and on the way 
in which authorities exercised any discretion in requiring them. 
Many sites would not be covered for many years. There would be 
a risk of blighting sites where an LQS was required and 
registered. 

Preliminary conclusions: 

4F.16 Markets are effective when owners , purchasers and 
vendors alike are well informed and when there is as little 
scope as possible for misunderstanding the position . DoE 
intends to continue its research programme to prepare and 
publish reports and guidance for the use of public 
authorities and private bodies and advisers to enable them 
to decide for themselves the appropriate action , if any, in 
the circumstances . 

4F.17 It appears that implementing section 143 of the 1990 
Act may not be necessary to ensure an efficient market in 
land and to ensure that contamination is put right. 

4F.18 It would clearly be in the interests of all concerned 
if the conveyancing process was as economic , efficient and 
effective as possible in assembling information about 
contamination for relevant transactions. DoE has taken 
that up in the first instance with the Law Society and the 
Local Authority Associations. DoE will also continue to 
discuss the LQS proposal with RICS. 

4F.19 In reviewing the vendor's duties of disclosure of any 
knowledge of actual or potential contamination , especially 
from, causes well in the past, it seems necessary to 
distinguish the major commercial transactions from those 
involving domestic and SME vendors . For the former, it 
would seem in practice to add little if anything to the 
existing balance of incentives to make disclosures ; the 
current arrangements place a responsibility and incentive 
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on each participant to play a full role in the 
identification of contamination and in the consideration of 
necessary remedial action; that is too valuable to lose 
without good cause. But the particular difficulties in 
ensuring the generation and transmission of such 
information in the domestic and SME markets may shift the 
balance of advantage there. 

4F.20 The role of the planning system in encouraging the 
investigation , reporting , assessment and remediation of 
land as part of the process of ensuring its beneficial use 
or re-use will continue. This will be re- stated in the 
forthcoming Planning Policy Guidance Note ("PPG") on 
"Planning and Pollution" . The resulting information flows 
will continue whatever the outcome of the discussions with 
RICS about the LQS proposal . 



Issue G - What other roles should public sector bodies have? . 
Environment a 1 regulation and the citizen 

4G.1 The Government set out in "This Common Inheritance: The 
Second Year Report" (Cm 2068, London HMSO, 1992) many measures 
to enhance the role of the individual in protecting and enhancing 
the environment. This paper is concerned with relationships 
between individuals, private bodies and public regulators. Under 
both deregulation and the Citizen's Charter, Ministers are 
concerned to see that, where appropriate, individuals can and do 
exercise rights and take on responsibilities. This part looks 
at the roles of the regulators not already covered. 

4G.2 The principal regulator of the water environment will 
continue to be the NRA and, if Parliament confers the necessary 
powers, the proposed Environment Agency. People will look to 
them for action and information on contamination affecting the 
water environment. But the initial responsibility for issues 
affecting land alone will continue to rest with local 
authorities. They also have the relevant planning powers in most 
areas. There will be consultation between the regulators. 



Land markets 



4G.3 Under the general approach outlined in this paper, land 
values of contaminated sites might sometimes be negative. Where 
the owner of the land does not have other funds to clean up the 
contamination, or to provide some form of warranty, this may 
result in the land remaining unusable. 

4G.4 Some commentators have suggested, however, that land use 
planning decisions which restrict the availability of greenfield 
sites could help increase demand for, and the value of, 
"brownfield" sites including those with contamination problems. 
That, in turn, could generate the funds to pay for the works 
needed to bring the land into beneficial use. 
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Preliminary conclusion: 

4G.5 The forthcoming PPG will remind local planning 
authorities of the place of contamination issues in their 
work on development plans and in talcing decisions on 
planning applications . Individual authorities will then 
determine the priority given to this in their particular 
circumstances and its effects in their particular area. 



Overcoming blight and dereliction 

4G.6 English Partnerships ( "E3P" ) in England and the Welsh 
Development Agency ( "WDA" ) in Wales have important roles in 
respect of contamination where it is a component of dereliction. 
They will be able to help prevent this having a more general 
blighting effect by using their powers to secure the reclamation 
and development or to reclaim land. E3P will be able to make use 
of the grant arrangements which will replace Derelict Land Grant 
("DLG") and City Grant. WDA will continue to use DLG to tackle 
dereliction including contamination. 

Preliminary conclusion: 

4G.7 E3P and the WDA will have a proper role to play in 
cases where lack of action over contamination of a 
particular site has hindered the development of a wider 
area. However , the funds available will always be finite 
and priorities will be set in the light of E3P ' s and WDA' s 
wider objectives. 



The Environment Agency 

4G.8 The Environment Agency will also have a central role. It 
will be the successor to many of the powers currently exercised 
by HMIP, the NRA and WRAs, including those to require remedial 
works or to undertake them and to recover costs. The Agency 
might also take over from DoE tasks in the general field of 
advice, guidance and research on handling the risks from 
contaminated land which sit readily with its proposed core 
functions . 

4G.9 DoE 1 s 1992 Consultation Paper on section 61 of the 1990 Act 
(which relates to closed landfill sites and has yet to be 
implemented) proposed that the responsibilities of WRAs should 
be split so as: 

to make borough and district councils responsible for 
identifying closed landfill sites alongside their existing 
duties under statutory nuisance; 

to make them responsible for the initial assessment of 
sites and for monitoring low risk sites in accordance with 
a protocol agreed with the Agency; 

to make the Agency responsible for supervising the 
councils’ discharge of their responsibilities and, where 
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necessary, make it responsible for monitoring high risk 
sites; and 

to make the councils responsible for any necessary remedial 
work in accordance with a protocol agreed with the Agency. 

Preliminary conclusions: 

4G.10 The Environment Agency could be given a general 
responsibility , building on work already undertaken in DOE, 
to establish a framework of guidance within which 
remediation of contaminated land could be addressed by 
itself and other regulators . This might include guidance 
on the extent and associated risks of types of 

contamination in various contexts and hence relative 
priorities , and on approaches to treatment . Such guidance 
would need to be drawn up following wide consultation and 
would be designed to improve understanding of risks, to 
assist the private sector in ensuring that land is treated 
to appropriate standards . 

4G.11 The existing proposals for the future of section 61 
will need to be reviewed in the light of the general 
recommendations from this Review and of the other emerging 
institutional changes . It should not be brought into force 
until the necessary amendments have been made and 
responsibilities have been transferred. 
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SECTION V - QUESTIONS FOR RESPONDENTS 



5 . 1 The following questions are set out here for the convenience 
of respondents. It will greatly help the task of collating and 
doing justice to responses if respondents relate what they wish 
to say to specific questions wherever they can. 



Issue A 

(1) Do you consider that the priorities proposed for the policy 
in paragraph 4A.5 above are appropriate? 



Issue B 

(2) Should there be greater consistency in regulators' powers? 

(3) Should regulators make greater efforts to help to increase 
understanding in markets of what they do, especially about 
protecting the unowned environment? 

(4) Should regulators continue to be able to pursue one or more 
persons? To what extent, if any, should there be provision for 
limiting the financial exposure of some persons or bodies such 
as trustees, receivers , lenders or home-owners ; and, if so, who 
should pay instead? 

(5) What, if anything, should be done about the exemptions in 
respect of abandoned mines? 



Issue C 

(6) Do you consider that, subject to any further consideration 
of the House of Lords judgment in the Cambridge case , there 
should be the minimum of change to private, Common Law, 
undertaken only where it causes tensions or uncertainties , and 
not undertaken solely to keep Common Law liability in line with 
regulatory obligations? 



Issue D 

(7) Do you consider that the current mixture of strict and 
fault-based approaches strikes broadly correct balances in 
regulatory and Common Law between the public interest and the 
interests of plaintiffs on one side and those of liable persons 
on the other? 

(8) Do you consider that there should be any changes, in statute 
law or Common Law, in the availability of the following defences 
in relation to historic pollution: 

(a) a "State of the Art" defence; 
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(h) the unforeseeability of damage ; 
(c) regulatory compliance? 



or 



Issue E 



PPP to nrwfrtfl f de h thablt need not be inconsistent with the 
others P ffi the enforcement of regulatory obligations on 

ttafsfe rrid P thi' l ly * th * * owner ’ to whom the Polluter has 
i-rftff: f J h burden of meeting the obligations however that 
transfer took place ; and that it should be as difficult as 

derices 6 t0 BVa&e res P°nsibility through corporate or contractual 



(10) Do you consider that: 



Lil 1 i ab ili tle f f, or contaminated land should generally be 

thtnuf - f fl- dUS ° r ariSe rather than in advance 

through contributions to funds or insurance; but 



(d) industry sectors should be encouraged 
voluntary arrangements for sharing or funding 
future liabilities for contamination? 



to set up 
existing or 



Issue F 

(11 ) Do ' you consider that it is for DoE/WO , profession* 7 

thi C best° n n: , ffcti^f Cal f 2th £ rlt i eS t0 ldenti fy and to advise on 
potent ?? the flow of formation about actual or 

conveyancing process?™' eSpecia11 ^ throu ? h improvements to the 

DoE con1z ^- nue with its current priorities for reseemh 

iTsesfm%nt%Trlsk e s^ tL ^ntlffcltZTlTd 

( 13 1 Dc \ y° u consider that there should be no chancre in the, 

transact ff ° f “ e . Principle of caveat emptor in land 
transactxons as regards environmental liabilities? 



Issue G 



th f P larmln 9 authorities, English Partnerships and 
control reg^lfto^ aimlor fb consultation with the pollution 
land,' ^heTpractlcahi: a^ 

of harm to health or the environment? ? Wlth an V threats 



{15) Should the Environment 
responsibility to establish a 
with contaminated land? 



Agency be given a 
framework of guidance for 



general 

dealing 
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SECTION VI 



RESPONDING TO PAYING FOR OUR PAST 



Where to send responses 

6.1 Anyone who wishes to let DoE know their views should write 
to: 

Paul Watkinson 

Contaminated Land and Liabilities Division 

Department of the Environment 

Room A3 10 

Romney House 

43 Marsham Street 

LONDON SW1P 3PY 

6.2 Respondents are requested to send or to copy any comments 
relating specifically to Wales to: 

R J Gibbs 

Environment Division 3 
Welsh Office 
Cathays Park 
CARDIFF CF1 3NQ 



Closing date 

6.3 Comments should be submitted not later than 3 May 1994. 



Number of copies 

6.4 Please send two separate copies of your response. 



Confidentiality 

6.5 Those commenting should also indicate: 

• whether they propose to publish their comments or to 
make them available to the media; and 

• whether they agree that the Department may make their 
comments available to Parliament and open to public 
inspection by placing copies in the Department’s library. 

6.6 If the answer to both questions is ’’no”, comments will be 
treated as being in confidence to the Government, but may be 
counted in any numerical survey which does not identify 
individual responses . 
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Consultations in Scotland 

6.7 A separate consultation paper is being issued in Scotland 
by the Scottish Office Environment Department in connection with 
the separate review in Scotland - see paragraph 1.5 above. 
Copies may be obtained from: 

Lawrie Anderson 

Air & General Environment Protection Division 
Scottish Office Environment Department 
Room 205 

83 Princes Street 
EDINBURGH EH2 2ER 



Additional copies 

6.8 Further copies of this paper are available from the 
Department of the Environment (tel: 071 276 8469) or from Julie 

Owen at the Welsh Office (tel: 0222 825 546), at the addresses 
given above. 



Copyright 



6.9 Copyright is vested in the Crown. Paying For Our Past cannot 
be copied or reproduced for any commercial purposes. You mav 
however, if you wish, take whole or part copies to enab?4 

colleagues or departments within your organisation to contribute 
to your response. 



Department of the Environment 
Welsh Office 

March 1994 
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Annex A 



ANNOUNCEMENT OF THE REVIEW AND ITS TERMS OF REFERENCE 

Written Answers. 24 March 1993 



Contaminated Land 

Mr Hawksley: To ask the Secretary of State for the 
Environment when Her Maj esty ' s Government expect to reach a 
decision on their consultative proposals for local authorities 
in England and Wales to set up statutory registers of 
contaminated uses of land under section 143 of the Environmental 
Protection Act 1990; and if he will make a statement. 

Mr Howard: My right hon. Friend the Secretary of State for 
Wales and I have received a large number of comments on the 
consultative proposals we issued last July. I am placing in the 
Library a list of respondents. 

Although there is widespread agreement that the problem of 
contamination of land is a serious one that needs to be 
addressed, there has also been substantial criticism of the 
proposals for the registers on three main grounds: 

that since the proposed registers would be based on the 
criterion of use or former use by a limited range of 
potentially contaminating activities it would include a 
large number of sites that are not actually contaminated, 
while missing other sites that are actually contaminated by 
other former uses not on the prescribed list; 

that since the register would record past potentially 
contaminative uses of land there would be no way of 
removing such sites from the register even if any 
contamination had been satisfactorily dealt with; 

that when sites are identified as actually contaminated it 
remains unclear in some cases what action should be taken, 
what remediation measures should be carried out and by 
whom, which regulatory authorities should be involved, and, 
where the liability for the cost of remediation should 
fall. 

We have given very careful consideration to all comments 
received. The Government remain determined to ensure that land 
contamination does not give rise to unacceptable risks to health 
and safety, to ground water and to the environment generally, and 
also to ensure that vacant urban and industrial land can be put 
back into good use wherever practicable. The responses to our 
consultation paper showed that the proposed registers would have 
made this objective more difficult by reducing confidence in the 
value of sites placed on the register, thereby exacerbating 
blight without giving any clear indication on how such sites 
could be brought back into good condition and confidence 
restored. 
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Jf® * re therefore today withdrawing our proposals for 
establishing registers of contaminative uses of land and 
announcing a new wide-ranging review of the problems in this 
are a . The review will be conducted by and interdepartmental group 
of officials under the chairmanship of my Department and will 
seek contributions from interested parties. Its terms of 
reference will be as follows: 

To review the powers and duties of public authorities which 
relate to the identification, assessment and appropriate 
treatment or control of land that could cause pollution of 
the environment or harm human health, having regard to the 
need to minimise the costs which existing and new 
regulatory burdens place on the private sector; to consider 
the mechanisms for recovering authorities ' costs in 
controlling or remedying pollution of such land sufficient 
to ensure its sarety for health and the environment, and 
its return to beneficial use where practicable; to consider 
the applications of these for the role of the Environment 
Agency; to report initially on any statutory changes needed 
in the short term and on the scope of any longer-term 
studies that should be put in hand; and to undertake and 
report of those studies. 

Mpanwhi 1 a i j__- ___• -i n . . - , 




queries. The Government will 
guidance to assist authorities 



and to give informed answers to 
continue to provide technical 
in their tasks. 




Paying for our Past 



Annex A 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Annex B 



BIBLIOGRAPHY AND GLOSSARY OF ABBREVIATIONS 



Bibliograp hy 

1990 White Paper - This Common Inheritance: Britain’s 

Environmental Strategy (Cmnd 1200, London, HMSO, September 1990) 

1990 Ret - Environmental Protection Act 1990 (c43, HMSO) 

1991 Act - Water Resources Act 1991 (c57, HMSO) 

1992 White Paper - This Common Inheritance: The Second Year 

Report (Cmnd 2068, London, HMSO, 1992) 

RCBE Report - Report of the Financial Sector Working Group of the 
Advisory Committee on Business and the Environment (Department 
of Trade and Industry /Department of the Environment, February 
1993) 

Banking and the Environment : Statement by Banks on Environment 
and Sustainable Development (United Nations Environment 
Programme, Geneva, May 1992) 

Brundtland Report - Our Common Future: Report of the World 

Commission on Environment and Development (OUP, 1987) 

Buyer Beware: A guide to finding out about contaminated land 
(Friends of the Earth, London, July 1993) 

CBI Report - Firm Foundations: CBI Proposals for Environmental 
Liability and Contaminated Land (Confederation of British 
Industry, London, October 1993) 

Department of the Environment Circular 21/8 7, Welsh Office 
Circular 22/87 - Development of Contaminated Land (HMSO, 1987) 

EC Green Paper - Green Paper on Remedying Environmental Damage 
(European Commission, Com( 93)47, 14 May 1993) 

House of Lords Report - House of Lords, Select Committee on the 
European Communities, Remedying Environment Damage (Session 1993- 
94, 3rd Report, HL Paper 10, London, HMSO, December 1993) 



Paying for our Past 



Annex B 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Lugano Treaty - Convention on Civil Liability for damage 
resulting from activities dangerous to the environment (Council 
of Europe, European Treaty Series 150, Lugano, 21 June 1993) 

UK Response - Response of the UK Government to the EC Green Paper 
(Department of the Environment, London, 8 October 1993) 



Glossary of abbreviations 



ABI 

BATNEEC 

Cambridge case 



CBI 

DLG 

DoE 

ESP 

EIL 



FoE 

HMIP 

IPC 

LQS 

NRA 

PPG 

PPP 

RICS 

SCAs 

Section 143 registers 



SMEs 

SOED 
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WO 
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Friends of the Earth 

Her Majesty's Inspectorate of Pollution 

Integrated Pollution Control 

Land Quality Statement 

National Rivers Authority 

Planning Policy Guidance 

Polluter Pays Principle 

Royal Institution of Chartered 

Surveyors 

Supplementary Credit Approvals 
Proposed registers under section 143 of 
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